
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



616 YALE LA W JO URNAL 

as far as it was possible for it to go, which was about twice as 
far as it would have gone without them. But the developing power 
of public opinion growing out of the changed economic conditions 
of our country will doubtless affect in the future, as it has in the 
past, the adaptability of the unchanging provisions of our Constitu- 
tion to the infinite variety of the ever-changing conditions of our 
national life. 



BOYCOTT AS COMBINATION IN RESTRAINT OF TRADE UNDER THE 

ANTI-TRUST ACT. 

There have been numerous decisions in the courts of the United 
States during the last year that have adversely affected the interests 
of labor unions, and severely crippled their efforts to obtain more 
favorable labor conditions, but perhaps none have been more shock- 
ing to the tactics of these organizations in dealing with their indus- 
trial enemies than that of Loewe v. Lawlor, 28 Sup. Ct. Rep. 301, 
known as the " Danbury Hatters Case," decided by the Supreme 
Court of the United States in February, 1908. The facts were that 
the plaintiff was a manufacturer of hats, and was engaged in inter- 
state trade in some twenty States. The defendants were members 
of the United Hatters of North America, and were combined with 
the American Federation of Labor in a scheme and effort to force 
all manufacturers of hats in the United States, including the plaintiff, 
to unionize their shops, and upon the refusal of the plaintiff to 
accede to their demands, they declared a boycott and effectually 
used their widespread influence to prevent the plaintiff from selling 
his hats to the wholesale dealers and purchasers in the several 
States, and to prevent the dealers and customers in the several 
States from buying the same. The plaintiff brought his action under 
the anti-trust act of July 2, 1890, 26 Stat, at Large 210, which 
provides that " every contract, combination, in the nature of a trust, 
or otherwise, or conspiracy in restraint of trade or commerce among 
the several States " is void, and claimed threefold damages as 
allowed for injuries declared to be illegal under the act. The court 
held that the defendants were engaged in the " restraint of trade 
or commerce among the several States " in the sense in which these 
words were used in the act, and based its conclusion on numerous 
previous judgments to the effect that the act prohibits any com- 
bination whatever to secure action which essentially obstructs the 
free flow of commerce between the States, or restricts in that regard 
the liberty of a trader to engage in business. 

It was at one time vigorously contended that this statute was 
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to be construed to apply to the purposes announced by its title — 
"An Act to Protect Trade and Commerce against 'unlawful' 
restraints " — hence we were to look to the common law in deter- 
mining what restraints of trade were unlawful, and, whereas the 
common law recognized reasonable restraints of trade as lawful, the 
act could apply only to unreasonable restraints. But when the ques- 
tion came before the Supreme Court, it was held that the act had a 
broader application than the prohibition of restraints of trade unlaw- 
ful at common law, and that no limitation or exception could be 
added without placing in the act that which had been omitted by 
Congress. U. S. v. Trans-Missouri Freight Association, 166 U. S. 
290. Subsequent cases show that this construction has been repeat- 
edly adhered to, and the decisions have been based on the object 
and intention of the combination rather than the purpose of the 
agreement. Wherever there has been a direct interference with 
the free play of competition or interstate trade, they have found 
an illegal restraint under the act. U. S. v. Addyston Pipe and Steel 
Co., 175 U. S. 211 ; Montague & Co. v. Lowry, 193 U. S. 38; Swift 
& Co. v. U. S., 196 U. S. 395 ; U. S. v. Workingmen's Amalgamated 
Council, 54 Fed. 994. 

There was a question of jurisdiction presented in this case from 
the fact that the restraint alleged would operate to destroy entirely 
the plaintiff's business and thereby include intra-state as well as 
interstate trade, and from the fact that the defendants were not 
themselves engaged in interstate trade. But neither of these objec- 
tions was tenable, for it can be readily perceived that the evil towards 
which the statute looks is the " restraint of trade " among the States 
without regard to the nature of the " contract, combination, etc.," by 
which such restraint is accomplished, and without distinction between 
classes ; and, as it was said, " the acts must be considered as a whole, 
and the plan is open to condemnation notwithstanding a negligible 
amount of intra-state business might be affected in carrying it 
out." " The fact that the means operated at one end, before physical 
transportation commenced, and at the other end, after physical trans- 
portation ended, was immaterial." 

Congress has declared illegal "every" contract, combination, 
etc., in restraint of trade among the several States, and there can 
be little room for doubt in an unprejudiced mind that the combina- 
tion of which the defendants were members was directly within the 
letter of the act. The trade of the plaintiff was interstate, and 
the purpose and effect of the plan of the defendants was to restrain 
directly that trade. It is true that the Sherman Anti-Trust Act was 
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in its inception aimed at the evils of massed capital, and it is not 
surprising that its present application has called forth some bitter 
attacks by those who in their eager effort to throttle opposition in 
its infancy have overlooked the broad principles that must govern 
the judiciary in the faithful performance of its duty. But, without 
comment as to whether decisions along this line evidence a dis- 
regard of the shackled conditions of the laboring classes or abridge 
in any way their rights of natural liberty, it is obviously certain that, 
if any injustice exists, the remedy will not be found in the courts. 
The Congressional records show that before this statute became a 
law, and even during the last session of Congress, strenuous efforts 
were made to exempt from its operation organizations of labor, and 
that these efforts failed. The interdiction was made to include the 
evil in its entirety, and is enforced accordingly. 



